
II

count., all ralatin; to the tactual acenario d••elb.d a»ov••z

1 i Each count charqad tour dafandan~., GAl' and Sherwin, a. well a.

2 I GA.F Ch_ical. corporation and Jay , company, aach a wholly owned

sub.idiary ot GAr. The tir.t trial ~an oecaaber 21, 1111.

After only a tew day. ot t ..t1aony, the di.trict court ~ant:ed

detendant.' motion tor a mi.trial ba.ed upon late di.elo.ure to

the deten•• ot an expert'. report indicating that a portion of

a document from the tile. of GAl' had b••n altared with

dismi•• the indictmant on double jeopardy grounds and to .~y a

retrial penelinq appeal at the double j eoparcly i ••u.. Th.

district court denied the•• motion.. on January 12, 1981, this

Court denied defenelants' motion to stay tur:ner proceedlDg. 1n

the di.trict court. In hi. capacity a. circuit Ju.tice, Ju.t1ce

Thurgood Marehall denied defandant.' .tay application on January

25, 1989.

Th. .econd trial camaeced January 31, 19.,. Aftu.:Lx

weekJI ot te.timony, jury deliberatlona be9an on Mu"cb. 11, 111••

Twelve day. latu, the juron announced 1:!aat they wen
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Zh'ior to t:he fizat: =ia1, ~ -:.n ot tba IlldiO'tiwaC,
cbarv:l.nv 1:hII d.ttmdanta vi1::h reaeiviD; unlawfUl azvizl 1_ ia.
viola~ioft of 11 V.I.C. I' 719(t) (1), 71ft, 12 C.P••• " 224.1 ..
••g., .. 11 U.'.C. I 2, ... cl1aa1.... OIl the ~'.
~ion. Ai: the el0•• of- t:ba ~'. ca.. a~ t:a. ..
erial, count: P1ve ot the IJMI1~, c:buvint the d.' ..
with a pcM~--.nlpu1.Cion .a1e of five IIill10ft nu:es ot. UDion
C&2:'J:t1de .~ on Hew.... 10, 1••• in v101.t:1= ot 15 O.I.C. "
7Ij(b), 7ltf, 17 C.P•••• 240.10b-5, and 18 U.S.C. I 2, ...
diami•••d on the 9OV.~~·. ~1on.
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Augu.t :10, 1111, thi. COurt aftizomad ~ha cli.~r1c~ court·. ctuial

of defendant.' motion 1:.0 41••1.. 't.he ind1ctaent on 40uble

jeopardy qround.. ynited 'tat•• y, gAl cQ;pprat1gn, 8e. F.24

670 (24 eire 1989).

JUry s.lac~icn in Ua Uird tr1al beqan on O==er 24,

198', and t ..otimany beqan Ncwtlllbar 13, 1181. The trial

ccncluded on Dacember 13, 1,., wben the jury returned qu11ty

verdict. aqain.t detendants Sberwin and GAP on all count., and

acquitted c!erendants GAF Cha1eal and Jay " COJIpany, Ina.

Apellants' claima s'tem troll evants and rulinq. in connaacion

with the third trial.

L. maUll'
Sefore tha tir.t trial, in re.pon.e to 'the clafandan. •

raque.t t'.he qoveZ"l'Ulant til.ct • bill of particular. on Sapi:.aI:MaZ'

23, 1988. Thi. bill detailed, aaonv other ..'t~ara, the dau,
number ot share., price par .bare, and .tock axchanqe tor each

of' tha tranaactions referred to in tho.. portion. at- 1:be

Inclictman~ allavinq that defendant. had enga,ed 1ft a .er1.. of

tralUlact:10na on a national .ecuzo1ti_ axcbutJa by -tnUClul8l\1: and

manipUlative __n.. According to thi. bill, thi. .eri.. of

tran.action. wa. compri.ees ot trade. in union canide .took Oft

October 2. and 30, and HCW8IIbar , and " It.,.
At tha second ~Z'i.l, t:!Ia dar... &qQecl 1:ha't it 'then .,..

rea.onable clcnmt about Wbetbar clef.dana -- a. oppo." to

Jetteri.. -- wen reapona1bl. for t:ha Hov"'r puz'Cba.e., t.beft

1:here mu.~ be .uGh dOUbt about Wb.ei:har 1:he clafudant. wen

10
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re.ponsible for the Oct=er trade.. Tha 9overnmant, in rebuttal

summation, arquecl that the NovUlbu trades wen not 1n the

Indictment.. In ra.ponse, the dafanae a.ked for, and ~ court

q_va, an instruction statinq that the ".eria. ot tranaaetion-"

charqad in tha 1ndictaen't inclu4ect both ~a October and Hovumer

trada.. The court al.o read trom tha Or19in&1 ~ill of

particular.. M noted, the jury was unable to raach & verelict.

On Oc1:ober 6, 1989, betwaen the .eoond and third trial.,

the govarmaent t11ad an a1l8ftCled bill ot paJ:1:~culan which

inclUded only the octOber 29 and 30 tracte. in ~a Charvad .ar1••

of transaction.. At th. third tr1al, 4urinq appellant.' cro••

examination ot 'Jettari•• , thay 80uqht to introdUce the

qovarnmen't'. oriqinal bill at particulars. JUdqa tawe denied

this otfer, at:atinq that a bill at partiaulan 1s ftft a

pleadin;, and the qov.rnaant i. not bound by it. Judqe Lova

further netect that 'the CJovanuum't ha. uaolut. cU.•c:rat1cm to

detarmin. the contenu ot what it chao••• to prove in a =1ainal

ca.e, a. w.ll a. the ab.olute d1.cn1:10n to withdraw any p2:0Dt

it c:hOOll... p1Dally, JlJdve x.ove noted t::ba1: a 1:1111 ot

particulan 1. no1: a,,1danae in • ca.e, aJlCl t:hat than 1. no

doc1:rina of adai••1ona "f4.1mI~~ 9ovazonaan1: 'tha ._ a. tban

would ba apJ.nat: civil 11tiVaJl1:a or .,ain.to datenclantll 1ft •

criminal ca.e."

Durin9 the trial, port1.. ot t_~iaony aftCl "biu

cl••=1))ecI the lfovembeZ' tZ'ansaat:iona. %n. .umaat:ion., ~

appellant. U'lJUad tha1: 1:he 1:nclinfJ pat:1:ama by "atfez-i.. Ii

11
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Company in the Nov.1Dber t:rau.ction8 war. identical t:o tho.. in

Octobar, and t:ha~ sinc. Jefferia. w.. r ••pon.1J:ale tor the

November t:rad•• , ha, ra~.r tban Sh.rwin, muat alao bava b.an

r ••pon.ibla tor 'the Oc~obar trad... Defana. coun••l called ~.

Neveuar tradaa "~e k.y 1:0 t:h. pulzle • • • • n

On rebuttal 8\11IIDl.t1on, the g'ov.zma8ll't acldZ'•••ac1 1:h. CSef..a

contention.. The qovenuaent _quad" [t]he Neveaber purCh•••• of

Union Carbid. .tock by Jett.ri.. , company i. anotbar

smok••cr.en. Tha d.fendants want you to tocu. on tba Hovellber

purch•••••0 that: you clon't look at the octob.r purch....... The

gov.rn.ant pointed out: wh.t it perceived w.r. d,1tteZ'eftCe.

b.t.ween the Octab.r anc1 Novellb.r trad•• , and then not.d "then

i. another ••••ntia1 dift.rene. b.tw••n the Oct~ purcba...

anet the Novemb.r purch..... '1'11. NovUlbar purch•••• are not 1zs

this indictaant. Tha O=Ob.r pul"c:ba••• are in 'thi. indictaan't."

'the government al.o stated. that "thi. ca•• 1. not a!:)out the

Nov.mber trad.....

On the Hcmday tallowin;' tb. government'. rebat'ta1

.U1II1IL&1:1on, cl.f8ftC!aftU raqu-'l*l in wzo11:1nv 1:11. follow1Dg

curativ. iftIItruci:1ofta

In it. nlNtta1 _~i_, ~ 90\' 1: aJ:VUd tba& tile
CS.fendurt8' rafeJ:'aDQ8. 't:G .T.ftft t... • _..
Ulli_ CUb1de van •.••_ I:1uU'aaC yoa ~...,.
may COMidezo 1:U ."ideace of tile HOYabeE' puaba_. 1a.
r ..ab1Za9 your ccmc1uioa .. to vIao wu napCtuibl. fazo tba
001:0bez' purcba... of union cazt:tide.

'l'Ile court: denied daf.ndanu' ~, ra.pondino' "I deny t!Ia~.

I ju.t dem't: awn naN~~ Oft 1:hat:."

lA1 '"~ lill If ,,,,topll11

12.
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Appellant. • ••iqn a. e~or Judqa Lowe'. denial of

defandant.' motion to introduce the Gava~.fttf. ori91nal bill

or particular. into evidanaa whan cro.a-exuUna~ion ot -:refteri..

baqan. Appellant. urqa 'that the or11J1na1 ))i11, Which 1na1w1ad

the Novaabar tran••ctiona a. unlawtul conduct attributable to

Sharwin and GAP, Qon.tituta. an admi••ion at a party-opponent

under Faderal Rula ot Evidence aOl(d) (2), and .hould have ~ean

admitted tor tha jury'. cOlllllderation. specitically, appellants

contand that tha qovarnment'a oriq1nal version ot the evenea,

which linked the october anet NovUlbar trade., had bun

c:1iBcreditad at the .acond trial and the qovernmant, therefore,

deliberat.ly adopted fundam.ntal chanq.. 1n it. veraion of the

tacta in ord.r to enhance ita chance. of .ucc••••

F.daral Rul. of Evidanc. 101(4)(2) provide., in relevant

part, tha't a .1:atamant 18 not h.ar.ay it "th. .tat_lIt 1.

ofter.d aqa1n.t a party and 1. (A) th. pany·. own .tat_nt, in

either an individual or repre••ntative capaci'ty or (B) a

stat_ant ot Which tha party baa manita.tad aft adopt!_· OJ:

belief in ita truth, •••• M ~ typical a~1.aiOft tha~ talla

within 'the paraae1:8r1I of 'thi. rule i. tba't ..de by an aot:1aal

party to a. auit., whereby ha oJ: Ma, OZ' hi. OZ' he 89an1:; ha8

commentad upon • matter 1D i ••a. and w1~1Ja 'tb.~ penIOD'.

penonal kIlow1eclfJe. _ DD1IEI11X, CLKMY, Kc:ca.J:CK 011

EVIDENCE (24 ad.) 621-'43 (1'72).

III tmi1wl '1;GM v, "GJFem, 731 F.ad 2& (2d CiZ'. 1.'.),
i:h18 coun cU.acua.acl 8X'teruaively ¥ban .t:a~ta by COWIII.l _1'

13
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b. auiaaibl. ac;ainai: • client_ 14.. at 30. W. noted 1:ha't

".ta't•••n~a mad. by an ai:'torn.y cone.min; a matt.r within hi.

employm.nt may b. adm1.ai))1. a.ainat 'th. par1:y r.tain1nq the

attorn.y, n J.4&. (quotinq tlAiSjad s~.t:•• V. l'rgiQ1;Y, "2 r.2d

131, 142 (2d eire 1981), c.rt. d.ni,d, 103 S.et. 1111 (1.'3»,

and that thia proposition .xt..nda to &1"fWHl\ta couna.l make to

the jury- 1sL..1 _ AJ.aQ alAtUU y. Arm. cpmpaDY, 103 U.s. 211,

263 (1880). W. alao noted ~a't "[aJn admi••ion by a d.tena.

attorn.y in his openinq stat...nt in a criminal trial haa alao

ceen h.ld to .liminate the n••d tor turther proof Oft & ~iven

el.ment ot an ott.na•• " l4... (ci'ting gigt y. U011;.4 s~.tu, 40

F.2d 609, 611 (8~ eire 1930».

In HeX.qn, the d.fendantI. attorn.y ar;u.d to 'th. jury, 1ft

hi. op.ninq s'tatem.nt in the ••cond trial 1ft the matt.r, that

the .vid.nce would sbow that hi_, client had innocently •••iatld

packinq certain crate., and that &noth.r individual wa. actually

r.aponsibl. tor an alll9acl unlawful .bipment of w_pcma.

Kc;KeRg, 73. 1'.2d at 21. In. 'tIUrc! uial, how.ver, tIU..

attorn.y·. openinq .1:at~~ dap1et:1Cl hi. o11.n~·. roll in the

off.n•• dift.rently. ~ Tba p~••cution mcv.d to ada1~ into

evidence th. oontraclic:tol"Y portion ot the 4efllUle attorney' •

opan:Lnq .1:at~'t fram 'tile .eccmd '=1a1. ~. Tbe 'trial jUdtJa

admitted ttl1••ta~UUIft't .. an acIa1..ion of • party opponam.

.1CL. at 21.

W. att1Ded thia Rulinc), no~1Jl9 'that then ".. no ~.

rule avainat the adai••1on ot inconai.taftt p~1or opan1Dg

14



inv1te abu.e and .harp practice but would alao weaJc.an conf14uce

in the ju.tice syata. it.elf by 4anyinq ~ function of trials

aa truth-aeekine; proceedin.,a." 14.. Mo.t ai:vnificantly, a.

support for tha concluaion ruch.d in KqJCagn, ~is COUR noted

that ~. law i. quite clear that auper.edad plaadinq. in civil

ca••8 may con.titute admission. of party opponent., admi••ibl.

in the ca.e in which they were oriqinally tiled, •• well •• any

sUb.equen't l1tiqation involvinv that party. Isla. (o11:&t101\8

omitted). "A party thus cannat advance one venton of the leota

in its pl••dinqa, conclu4. that it. inter••t. would be bet~r

••rved by a different. veraion, anel am.nd it.. pleacU.ng. 1:0

incorporate that ver.ion, ••te in the belief that the ~iar of
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Court quot.d eXi:ensively frOll JwIq. Swan:

A ple.cU.nq prapareel by an attorney 1. aD aebaia.1on J:)y CD
pre.umptively authorized to .peak tor hi. prinoipal • •
• •

an

padift9i. hi.
tortoe v i d e n c i n q t h i n q t : b . " . . . 2 8 l i b n q a n ) y ot:beron.xtra-jad1ciaeel1 a n



this Court in Andr••' y. MI~rQ-Nonh, 812 F.24 705 (24 eir.

p.rmi~ juror. to b. intorm.d ot an a••ndment to a complain1:, and

to examin. the criqinal ca.plaint wa. "a sub.tantial abus. ot

discr.tion. II l4a. at 707 (citinq KgleAD, 738 1".24 at: 31, and.

D,xt.r' el£P.nt.r, 32 1.2d. at 198). Thi. co~ h.ld that the

district court's ru11nq. w.r. in error, and that the a~ateaant.

in the complainta constitut.d. admill1on.. ~

Althouqh ~. cal" conltruinq ~. admi••ibility ot

inconaistent pl.aclinqa .prine; trom civil cont.xt., Mc;Don, which

.mbraced 'th. .... r.a.oninq in addr•••ine; ,tat_.ntl ot counl.l,

suqq.atacl thai: atfidavit. fil.d in furth.ranc. of an applicat10n

for the installation ot an .1.~ron1c monitor and a IUbI.queftt

s.arch may conat1tut. admiaa10na of a party-opponent, and be

us.d .1 such a9ainlt the 'lOY'mIl.nt by a criminal ct.f.nclant.

united stlt•• y. Bamirl', .14 V.2d 515, 570 (24 eire 1"0). W.

there not.ac! tha1: "[a1n &qUIIIJrt can ~ mad. that when th.

qoverna.n't advanc•• a 11:at~ of 11:8 a9en1: in a jUdiaial

proc••ding to obtain a ._reb waft'&D~, the 9ov.rnm.nt has

adopt.ed the cont.ent of 'th. 11:a~~t:, and a criminal defll'ldalrt

may in'tZ'OdUCI the .'tat••nt: _ • party adai••ion uncl.r Pad. B.

Evi4. 101(4)(2)(8)." ~

sill. ot ,aZ'ticulan, of c:oar••, an not: avid.nca in and of

th....lv... prilgd stat.1 V, ""IT'Y, 211 1'.24 812, 81. (24

eir.), c.rt. dlftild, 31' U.S. 821 (1"2). Their purpo•• i. to

Hor.oy.r, thi. Court hal r.centlywas a criminal ca•••

1989) •

••..
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inform a defendant of cha%'ge. with .ufficient preoi.ion to allow

preparation of a defenae, to avoid unfair aurpri.e, and 1:0

preclude doUble jeopardy. ... Iqpq '1'li y. U,'" 273 U.S. 77, 82

(1927), U.I. y, BOItnpy'k¥, 820 F.2d '72, 574 (24 Qir. 1"7).

A bill ot particular. i. a .ta~aen~ of what the vov.nmen1: will

or will not clai. in ita pro••cution. MUrrIV , 297 F.2d a~ 81'.

We think that. the _.. con.ideration. of fairne•• aDd

maintaininv the int.evrity of the t.:u'th-••eJcineJ function of

trial. that. led this Cou~ to find that opening .ta1:...nt.. of

coun••l and prior pl.ad1n,. conatitut.e .daia.1on. alao require

that. • prior inconaiatent bill ot particulara ~e conaidered an

admi••ion by the qovernment. in an appropriate ait.uat.ion.

Althouqh the qovernment. i. not bound ))y what 1t previoualy baa

claimed it.s proof will .how any more tban a party which ..-nda

it.. complaint 1. bouncl by it.a prior claima, the jury i. at. l_~

ent.itled to know that the voveZ"n1llent. at. one time believed, and

stat.ed, that it. proof e.tabli.hed .omethiDq different froa ¥bat

it eurren1:ly claia. C:oafiduoe in the j'1.1:ice ay.t_ caDftO't- H

aff1r.med if any party 1. t~., wholly w1tboutexplanat1on, to

mak. a fuftd..ental chaDfJe 1n iu venion of the fa=. ba'tnleft

trial. , and t:b.en ccmceal thi. cbaDfJe f%"Olll 'the final trier of" the

facta. _ MpI.pn, 731 F.2d a~ 31.

I~'"ia no &llllYer 1;0 nply, .. the~ .\lCiJ9"u, t.ba~

•• it" reevaluate. t:1ua.~ or .1piticanoe of 1~• .,,14eftoe,

i1: may c::haDcJ. t:he "corrtoun- ot ita cue J:teton trial, ani. ia

tre. unctar Pect. R. eria. P. 7(f) = auncl 1u b1ll a. jU~1oe

17
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require.. A party in a civil e••e
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.videnc.... 14". A bill ot part1culan, on the ather hand, ia

prepared, reviewed, and praeen'tecl by an aqant ot the united

s~a'te.. Ind.ed., wh.re•• 'the incl1c'tallft't in this ca.e was aiped

by the tor~ ot the qrancS jury, alonq with the united Stat:••

Attorney, and 1).91n. "[t)he Grand JUry ch&Zge•• • • • ", ~e

bill of particular. i ••iqnllCl J:)y the u.i.tant United stat••

Attorney Who tried this ca•• , and baqin. "['t]he Coye~

sul:nDit. . . . . " Thus, the qov.r=ant. •• aun••tion 'that the

court addr... a bill ot particulars a. it would an 1ncl1at11lent i.

not persua.ive.

Any .uqq••tion that the bill ia not an admi.aionbecau•• it

do•• not r.pre••nt stateaent. ba.ed upon the 9ov.rnment ' • own

knowledqe, i. al.o unavailin;. Tbe bill i. prepared,

pre.umely, troll ~e 90vermunt I e review ot the .vidence. _

al'9 BRXlQD, 731 1.24 at 32 ("aai••lons may ••• be used evan

thouqh 'the .t:ateaent • • • was not b••ed upon the personal

knowled.ge ot 'the .pe.ker • • • "). Ail Jwl9. Swan .\lfte.teel 1ft

the civil context, if 'til. bill v•• pnpuecl Wi'thCNt c:uafUl

evaluation ot tha ..,14e08, tJult goe. to the wei9bt to 1M

accorded 'the adlli••ion, not t.o t:ha prior bill '. adai••1bility.

au~ at: 31 (citation oait~ecl).

1'1nally, the CJ0genDll8ll't •• coftt.ant.1oD that the cti.tz'i=

court: properly excluded tile bill on relevancy~ tail.,

1:00. The 'DVea8D~ UZ'Ve. that. the ori,inal J,,111 wu not: pnMtf

that :l.ncU.aa'ted that tha d.feftC1ant:8 "an 1nftoaen1: ot 'the 0GUbeZ'

manlpulat.1cma, noz.e that Jett.ri.. alone controlled both tU

l'



'Judge W1nt.8Z' WZ'D1:e ~t: .fn'e pend.~1:1D9 the UH ot p&'J...
jury azvu-a~, the 41JI'tric= oourt ..t. be .at.iati_ 1:bat. 1:IIIa
prior upaent. 1nvolv.- aa &UartiOft ot fact 01..11'
incon.iReftt: wii:h .iailu ...-.tiona 1n a .......t: U'ial.
KplflpD, 73. at. 33. '1'be ~.aft, in acldit.ion, cletenaiM i:ba1:
the .t.a1:__1:. of COUftIIel w-. 8UOb a. ~ be ~ 8fI\livalem: of
t ••t:1JIIoni81 .-1:.-1:8 :by tM dat...Dt.. .H.. P1M11y, t:ba
di.trict CG\1ft ..t. cla1:em:Lne IIy a preponderance ot 1:b.. wi....
t:hat the intanne•• the proaeaut.iOIl ••alUI to clnw froa tile

20

the relevancy raquir..ant.. for adaia.ion. ara not cl.ar, "(11n

all probability, the.. a.p.ct. ot the rule are derived

v••tiq!ally frOll an older, l"OWIh aDd ready viaw of the .dv.r••Z'Y

proc••• which la.va••ach party 1:0 bear 1:11. conaequano.. ot iu

own act. • • • • " 14. AlthOUCJh thi. Court oircuaacriJ:»ed the

u.e of the adlai••iem. rula in omer t.o .void intr1D91n9~

iaportant: 1nt.~'t.,J it. in no way ca.~ any abadow on tile

October and November deceptions. Nevart:hale•• , in view of the

qovernmant'. repeatea contantion. in the third trial that ~e

November trada. wara a1qniticantly clifferent from the october

ona., and., eapecially in viaw ot tha 9overnaent'. &r;u1Iaftt ~t

the deten.e con~.nt1ons concernin; tha Nov~ar trad.. ware a

"smoke.creen-, evidence that the qovernman't it..elf onoa

po••••••d the viaw that the Oecob.r and Novembar trad.. were

linked i. certainly relevant to tha deten•••

Moreover, •• explainad in ,mAD, the adai••iona rula 1.

ai.tinct frca normal evidantiary rula. ralatinq to relavancy.

738 F.2d at 32. "[I]t i. in aoma r ••pec'ta an exception to the

general propo.ition that probative valua and reliability are the

touch.tone ot ~a law of avidenea whara nan-pr1v11eqad mattezs

' ..
.,"
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are concernad • • • II l4.. A1thouqh the re••on. tor r.lax.iftq



1011............

validity of the rula. I4..

For all of th••• reaaon., we ~.lieve th. dl.tric~ court

should have p.mi1:1:ad the jury to .xu1ne the qov.J:'2'21UD't 'a prior

bill of particular.. Al'thouqh 'the court in no way .u,....t. that

the qov.~ent ahould not be able ta amand 1t. bill af

part1culara a. it •••• tit, we do hold 'that, it the qov.~t

choo... ta chan..e it. .uat:aqy at: 8ucc•••l ve trial., &Del

c:ontra41et. 11:11 praviou. th.orie. of the ca.e and ver.ian of ~e

historical tact., the jury 1. entttl.d. to ba aware of wbat: 'Cha

qovernment ha. previou.ly claimed, and accord what.ever w.1Vht it

d••ms appropriate to such information. Th.re i ••arit 8tl11 in

that "rough anel reaely" view of the adveraary proce•• which

leav.. parti.. to bear the can.aquace. of th.ir own aO'tll.

Whethar Jucl..a r..ava·. Ruli%19 4anyin9 the admi••ion of the bill

conatitutes rever.ible error in it.alf in thia ca.. ia a

inconsistency are tail' on_, and that innocent .xplana'ticma do
not exist.. ~

Hue, all of th... cr1ta&"1a are _t. '!'he iJSOODlli.'tanCJY
b.twe.. tJua fint: l:Iill'. alaill t:bat the .ov..... =--
conat.i1:u'tacl part. of 't!aa .., ......... 111..,&1 ac1:1viciu, .... tile
qovaJ:n1l8D't'. lIu.equ.azrt~ 1:Isa1: tile HovaNI' 1:ra•• an a
DokeaRea, no1: linked 1:0 1:ba a.faclan1:ll' 111..al &.1.,11:1..,
ia clau. A1~h the 9CW---t: 1. iu own o11u~, a laW 0'
particulan 1. pnaaU1Y and f%Oa a J:tI9'1_ of ¥bat: taa
evidence will .boW, .., t!lenaf , 1:be 9""~'. 81:&t....
ue the fUna1:ional ...,uval.c of ¥bat: the tNt:bony w111 M.
Finally. a11:boup 111 MeIer JUdcJe W1Jrt:U" __'ted tba~ a
h.aZ'Usv abcN1d M held 'to~ wba't 1.ftt-.nae. an •__
to be dnWll t.y ilrtncluoiDI .. ..i..ion, &Del Vbe'tbaI' 'tben J..
aD innocent.. axpluaUoa for tba iDooD8iaUftOY, 73. r.24 .~. 3',
uZ'e t:ha 1Doou1at:enoy 18 plaiD, 1:be W.nD088 an oleu."; alii
the 9OYU1Iaaft't 11:Mlf has offend u 1Ua~icm _. tha~-11:-JIO

lonqv" 1).11.... tlsat: 'tU _ideaoe d =abaa that ~...
trad1nv peri.. an n......ily l1aJced. AaOozod1aJ1Y,~.of
the can.i4...~1o_ Cu=iJ,act in lalla s\lfte.t: raavlc:1:1Dt tba
u.a ot the .arll.~ bill.

21.
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qu••~ion w. n••d no~ r.ach, ainc. furth.r .v.nt. cOIlpouncl.d ~.

.ff.ot ot ~hi. RUlinq.

l)2l 9. I.,•.• tUt;DltjW

Thi. Court ha. r.p••~.41y r.oc9zd.:I.cl a criminal 4.f.nclan1: f.
riqh~ ~o a jury charq. which r.fl.ct. ~. cl.f.n•• th.ory.

Uni1;.d StateM y. DOY., 916 F.24 41, 47 (24 eir. 1910) ("CAl

criminal d.f.ndant i. .ntitl.d to in.traction. r.latinq to hi.

th.ory of d.f,n•• , tor Which th.r. 1. eom. foundation 1n the

proof, no matt.r how t.nuou. that d.f.n.. may app.ar to th.

trial court.") I united Stat•• y. Dp:h,m, 825 F.24 716, 711 (24

eire 1987)J ... ~t Ynited Stat•• y. p.drAla, 750 F.2d 187,

205 (24 Cir. 1984) (quotinq Unit.d Stat•• y, g'Cannpr, 231 F.24

466, 474 n.e (24 Cir. 1956» ("[i]t ia w.ll ••~abli.h.4 ~at '[a)

criminal d.f.ndant is entitl.d to have in.truction. pr•••nted

r.latinq to any th.ory of d,f.n.. for Which th.r. i. any

foundation in th. avid.nc., no matt.r how w.ak or incredible

that .vid.nc. may b•• "'» . In purh••, thi. Court: not.d that

thi. rule was wid.ly accepted thro\19bout 'the Circuit.. 825 r.24

at 719 (cit1nq ynited Itat•• y. Plypplr, 78. F.2d 435, 43. (Itb

eir. 118.)1 united st.~w. y••wlliDICqn, 154 '.24 1457, 1413

(9th eir. 1'15), aG. clUJ., 474 U.8. 1032 (1181)' IJDi!asl

st.t•• V, Hyman, 141 r.24 101, 912 (7th eir. 1'14»).

In th1. ca••, appallanb a~ all t1Jle. claimed tha~ t:IMy

war. not r ••ponai!)l. tor the oct.ober 1:r&4•• , and that ,.,idanoe

of their innoaenc. could b. founcl by look1ftC) .1: the NOY'-'r

~ra4•••

22
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Jatterie., rather 1:han Sherwin, " •• re.ponsible tor t.he NOVnab.J:

tract•• , and .1nce the two .erie. ot trad.. were virtually

14en1:ioal, and linked., the jury .hould have exa.ined ~e

November tra4e. in cSetel."llininq who was re.pon.ible tor the

October trade.. On appeal, appellant. con~encl that the

combinat.ion of the court •• exclusion at ~e original bill of

particular., ancl the qovermaent.'. rebuttal .UJlJDation in which it

labelled the appellan1:.' contention a ••oke.creen and s~re••ed

that: the jury should. not look to the November 1:rad•••1na. i:bey

were not inclUded in the indictment, hacl the ettect of

ind.10at1nq to 'the jury 'that con.ideration ot 'the Nove".r trade.

wa. improper and-inappropriate. Moreover, appellants urq. that

this situation should. have be.n rea.died by the inatru=ion

which they urved the court to qive, _ 'ypra p. 12, and 'that

the court', failure to accept the detendant.' written

suqqe,tion, submitted. before the court cha~ed the jury, lett.

the court'. aC1:ual charq. incoapl.te and unfair, in l1qht of the

entire record.

We avre.. A11:houp the trial CDUR 1. n~ requ1~ U

"vi.. or JlU'8hal tb. evidence tor the jury and haa m:oad

di.cretion to cleoide which facta, if any, i~ will ..t.ion b in

cOIIJIent:. t:o the j uz:y , t:ba 4i.aretion at t!ae COU11: ia

oirCUlUlcJ:1becl by the J:equi~ttha~ the char9- b. fair t:o both

.14••• gnit" 'tat•• y. gillilaq, 21. r.2d "', 7.1 (2d ctr.),
aln , tltniM, 3•• U.S. 821 (1'11). Hen, the only a~1:enUOft

which 1:he coun gav. to 'the 4efeftdant.· theory of daf.n•• vaal

23
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"cSefend.ant. contand that- Jaffaue.:-'. CQllPanr- did: not- aat:=-a-:

their agen~ .ince they 4i4 not reque.t Jefferi.. , Ca.pany to

act 1n their behalf, nor 4i4 ~ey guarante. Jetferi•• , Company

against 10•• , nor did they .u~ori&. Jetferi•• , Coapany to u.e

it. di.cret.ion in makin9 the trade. of octobu 21 and 30 foZ" the

b.nefit ot the defendant•• " In another context, the court .180

inatruct.d the juzy that: "[a]ny of the atat..ent. or act. of·

Sherwin, Heyman, J.ft.ri•• aftCl Melton, a. well •• 1:h. defendant

corporation. "may b. consiel.rlel • . • in CSecielinv 'the i ....

relevant to this ca••• " Whil. the qovlrmaen't uzv.. that

conaideration of the Nova1lber trade. "cezot:a1nly ccae[.] within

the m.anine; ot this in.truction", qovt·. au. at 32, we belieYe

that, qiven the court'. pZ"ior rulin9, anel t:h. qovemll_t'.

rcuttal 8Q1D11lt.ion, ~. jury may w.ll have beli.ved that tile

NOVember trad•• , and, thua, the 4efazwe theory, ware .xol.ad

tram their purvi.w. The trial cCNZ1: should have adopt:acl aDd

9iven 80me 1n.truC't.ioft .imilar to that aU99••t.ed by defencl&ftu.

... Uni~ad s;.~•• y, AlfODaP-Pfr'l, 53S F.2d 1362, 1314-17 (24

eire 1176).

Finally, 81thO\l9h th. di.u1ct: coun did not. .leona \lPOft

lts reaacma for ratusiDq the defendant.' requua.cl 1n8~on,

lt 1. l1Jcely that. 1~ did .....eel 1ft part upon iu raft..l to

acl1lit the or191na1 bill of p8Riculu.. Aa we have alnaCSy beld

that:·~ ):)111 Mould have b.... "i~, if ne dia'tZ'.lat. aoaftl.

prior nl1n9 conaaminQ' the bill ti;uNCl in it. rafU••l to 'Iiva

the iutnctioft, .uah retuaal, ooaifttJ .f~er ~. CJovezil8Wl't'.

24
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a.

retuttal au_t-1oft, .i:lp1y cca'CtUr:.decl ':he .t1~.et. Q~ the cU.8'r.zoic:1.

cO\:.1"t '. .Z'~eOll. :rul j.n••

701" all of tt.a I',••ora. de:ac:':.bec!1 aboY'l, ,'a hold ~.t, 1u

oZ'C.•r to have fairly fappri••d t:h. jury t~c it wa,. entitle. tu

r ...·£..w tbe Have.e:lr ~~.de'l, ....CI:..l~y ~.n ":Lew 02: the coun'"

ruling ooftoezon1n, ~'I or~vir••J, ),111 of ~"1aulan, and tbtl

90\'.rmaent'a r.iKa~'t.l .\1a.t.i~, -:l'Ie c~i.t.l"ic:t C1ouet. .A.ul!! hay',

iftl&tn=eCS the jury .boll~ the ):ov.ue:c' ~::&cl,•••,. l~eCl\:.a.t.M."

al



·Bllxa
w. find that: ~h. GoatJ1::s..t~O:J of 'th••• 1:wo .J'I'O~••• that

th.. d~.tr1ot coun, CJn tile taat:., o~ ~J.. ca•• , ahaul.:l haw

acbJ.tted tbe 01'1,1n&1 b11l. of 'part:iOt1.1an, aU U~ai: 'h6 coUi .

• bCtuld have liven an l:.'.tl1:.o~~or... tail.&zt -r.o Usa 0"8 raCl\l.-t.·acl bl'

~h.1 det.ncl.ft~. 1ft litht ot 'al. ,NI'.OU1;OZO". l..wt.tal ""'<tioft •.

- IJnc.LuciM tbe d.t.nd.•JIL. l .....:.a s:.aei~·"", foL1' 00fto14e...1:1= o:!

~••ir dat••• e.ncl Gon.t.1t.ui:•• 1'."...n1~1....'~DI'. 1M Al'OM":

~:&I., 535 1".24 at 13'57. 'or 1~. "a.o,. a.~ tort:b alloY., the.

judp.nta of conviction a::-a 11....~' JlJtVBJlIII' and '''.he ..1:1:..1' £11

RDlANDZD to thl c1iat:r:.ot 00\11"t. tar =e1:t-ial. The Cout-t ne.d fto';

con.Ida.. appellanta t ·:'1W1112·01.... rJiU'lGlZ' c'ont.ft't1on- wnich '1111. fto:

111caly &zo1.a in .K.O~J.y tt... lUI. COft't.art in any ftl'" 'trial.

. .

21
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agre.ment with the conclusion that consiaerations of

The defendants-appellants .oug-ht to introduce the

however, the district court's rulinq struck at the vary

tairn••s a. wall a. the truth-.eekinq tunction ot trial

In my view, such a

On its face, this rulinq was

Accordingly, I am in complete

under' the unique circumstance. of this ca.a,

haart ot the defense theory.

propar.

offerea and receivea into evidence.

a bill at particulars is a documant that may routinely be

government's ori;inal bill ot particulars to demonstrat. the

similarity of tha october and November stock transactions.

conclusion would be unwarrantea.

Juaqe Lowa denied the otter.

j' .II Altimari, Cireuit JUdg., concurr~ni:

I I wr1~e .eparately out ot concern that the breadth and
i
i scope of JUdqe Daly'. opinion might lead some to a.sume that
I
I

I
i.
"II
II
'j

'III
II

11
II

:1
II
II
'I
~I
!I

required admi.sion ot the bill of particulars.

This conclusion should not be construed, however, a. a

pre.umption ~t bil18 ot particulars are ordinarily

admi••ible at trial. Bill. ot particulars are qenerally ot

minimal probative value, ana will tend to canfu•• the i ••u••

and misl••d the jury if admit1:ed a. avidence. ba rad. R.

Evie. 403. Con-equently, .dai••ien should be the exception,

not the rule. Thu., while w. now recoqnize that ~il1. ot

particular. _zoe no~ inadmi••ible RK ...., the d1atriC't couna



I

11

mult1: ~let.1'm1n. vh.~h.1:' 1:htl =~.:,c:ur.wt:.r..~.11 o~ a part.1c\l1&-:,

cane lire au't1c:ient:ly 001'111••11111' ,~o r,'.c.laai1:a1:. 114.i.aj,~r..

In all ethel' r ••paa1:8, :z: 'L9re. wi".:h 1:J'ud~. tal)". v.l1-

Z'e.,.oned opinion ..
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Unitld stat•• y. GAl CO:;'I Nos. 90-1352, -1353

MAHONEY, Circuit JUdge, di••entinq:

My colleaques conclude that the district court erred (1) by

excludinq ttrcm evidence the fJovernment' II prior bill of particulars,

and (2) by refusinq to instruct the jury that it could consider the

November 'trade. in decicU.n9 who was re.ponaible for the oc~oJ:)er

trade.. Aa will appear, I con.ider neither rulinq of the district

judqe to be erroneou.. Nor would I find reveraible error aaoD. the

darendants' other contention.. Accordinqly, I re.pecttully di••ent.

I find d1aturbinq, however, the qoveroment'. conc•••ion at'th.

oral aJ:9Ument ot this appeal that it had made no posttrial inquiry

reqarclinq CSefendant.' a••ertion that Jame. Xelton committed peZ'jury

in hi. trial t ••timony. I will elaborate on this matter, becaua.

I beli.v. it: bear. heavily on the qovernment's obli;ationa with

r ••pect to any fourth trial of this indicaent.

A. Admil.1qn 9: the .Erigr Bill.

In it. fir.t bill of pa~1auJ..ra, the CJov.Z'mI8nt identified,

.a part ot ~.....ri••" of traudulent and manipulative 'tranaaat-lema

alleqed 1n the indic'tmant, tftd.. in union Car1)ide .tock OD Ocn:uer

21 and 30 aDd November' and 7, 1"'. Prior 'to ooaancaaant of the

'third 1:%"1a1, however, the CJOVU'naeDt fl1ed an a••ndeet 1)111 1:ha't

eliminated refennoa to 1:11e November trade.. A~ that 'trial, deten••

1_
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1 counsel, in the cour.e ot cro••-examination of Boyd Jeffrie., souqht

2 a rulinq on the admi••ibility of the oriqinal bill:

'l'RE COURT:

THE COORT:

MK LEVINE:

MR. LEVINE:

1'be p&Ricu1u iJIportance her. 1. 'that th.
pY....nt i. UJc1nv the po.ition in 'thi.
1:1&1 ~ to clIaq. th. d.fendant. vith 1:IIe
...~ ec and 7th parcba••• , relyin" on th.
._ vib....., 1:he ._ t ••t.1JIony, UId
ba.ically 1:ba ._ ~1c1_ce t:ha~ ie did in 1:ba
f1n~ and the ••ocmd trial. Thi. i. •
nes-ial. We alieya wa are an~itled to pili:
Nfora ~. ~~ the U"fJWIen't t:hat 'they b.liev.
their witD••••• 1•••, that they an vouChin,

We would l1~e to offer in
evidence the amended bill of
particulars and the oriq1n&l
bill of particular. , and
confront Hr. Jeffrie. with 1:he
fa~ -- well, we want to be
able to otter the oriq1nal bill
and the ..ended bill and u..
them tor argument in 'the ca•••

For what purpos.?

The principal purpo.e, your
Honor, 18 that. the bill ot
pa~icul.r. take. a different.
po.ition with r ••pect to the
purcha.e. on tbe 6th and 7th
than the qovernment. •• only
wit.ne.. who tells them .):,out
the purcha••••

That. may be so, but you &re
qoinCJ to otter the bill of
pa~icular. to prove what.?

'1'0 prove that. it wa. the
~arnaent.·.po.it.ion ~t the
pu&-c:ha... on the 6~ and the
7th wen not mad. at. t!la
cl1z'e~ion of GAl' and 11&-.
Sberwin a. allege4 or1qinally
iD the indictment.

CCNft8el .UIIII&r1••d the intenciecl WI. of ~. ):till .a foll...
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1... foZ' tt.eil' 1I~.tnc:•••• and that t ••t,!mony
~y ...nelinq the 1D:L11 oJ:par::loula::.. Tl'.at 1.
the er;u=ant ve woulJ l~ke to m.~~.

1 cannot aqree .,1oth IIY nol:'.ag\S••, that 1:lsca cU.•1::c'ioc ~ ~d; •
• I

abu:••d har diacratle>ft J,y .JCC:Lud:.nlJ tlIe bill. The tl.vitantLa:y "art,

ot the bill w.. l1mit'ld 'to ~. pzoopo.llt:Lon, •• a:r;ouad J)y <!a~ enll

cCN:\••l, that the fOV.tnll.rl~ no 1~r.9.&' ~.11e·,.4 :it. could pz:oov. the t.
I

the Nov.abel' tZ'IlCS.. "'.ara :;: Ir.'t. nf "roh. a.rL1p,;:::,ativ" Mthellli chlz vee! .!

In :ny "1aw, the fact that 't;11. ~Jo·v..%'maan't C:I"O., thou9~t it: could Ire:\.

1)ayC)nc1 a r •••onab18 dC)u~t the t t~~.. NeIVa21!.bez 1:l"ld.. war. part ot I

1ar;.r lD.n1p\ll.~ive .c:~em. 1'1:'::0. J.1t1:,le 2:e1ovanotl te tt... c;ua,·t:..: nj

whether Sh.rv1n and GAr 1nl.'t~c;ra~:.d cOrlceltdaclty slla.U.pulat.:.ve t.~•.d:'7 vi
i

in Oo~obaZ'. "'&lelqe AltimlJr:l conltct::.y 1~I:.t'i."". .~.'t "t~] ill. cfi

particulars ar. q.n.relly I)f mi.",1ma.l i;rob.~Jv. v.1".t_, and ·w11l tel d

to =cntU•• the i ••\:•• ilnd :rialaelc! the :j\l~r i:: admitted •• ev1CS.ncllt It

Thi. ca•• 1. no excapt;1on. Further, a. w•••1d r.c.n~l~· :"n Ua1tJ.d

WJi.' y, Seln', 913 F. 2d !~13. 1011 (24 eir•.1"0)'

[W]. recognize "th. loav held "1ew of Chi.
e1rcu1~ 'that th. 1:1"181 jUdfe 1. 1n 'the 1:)••~
pOIIi tion to w·.£·Vh c-oaplt1nq Jm:.~••t.s in
c1eo1d.1nv ,,'b.t.har oC' not: to .cblit. GeRain
..1d.ene.. .. 1lJU1;. 11;at.' y. 8M MJvng MOOD,
711 1'.2d :L2:10, 1.232 l2d C1=. 1'83) (o::1tinq
tlnit.M 11;'1;" y;. lin.y.. 'I' r. 24 10:1, 3.0' (2d
C1~. 1112)1, gtE%. deQ i t4, 4&. C.S. 971, 104
8. ct. 234", 8CI L.Id.2d 118 (1'.'). "~••n~
aD .bu.. af di. 1c::r.t:1on, t:be :s.c1,ion of ~
uta1 juclV" too ."i~ or reject IvieS.nce will
nft la. o".rt:llnmad by an appellat. court. n IsI.
(cit1n~ 81 rn.y. ,., 1'.24 lit :&.01'.
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1 'l'he majority place. primary reliance upon UnUj.4 S~.t;a. y.!

2 MQXton, 731 F.24 25 (24 eir. 1984). In Hellon, dafan.a cOUDaal,

3

4

!5

durinq the cpeninq .tat_en~ a~ a criminal trial, declared that:
I

expert te.~imony wou14 prove ~at crucial document. had not ~eenl

preparad on a copyinq machina locateel at tha bank whare th.i

, dafendant'. wife worked. At a retrial, however, coun,al', apaninVi

7 statement .et forth a new version of the tact., axplaininq that the

e clefendant had ••keel hi' wife to prepare the copia, at 'the bank. We

9 halel tha~ tha altared var.ion was fairly attributele to the

10 defendant, 131 F.24 at 33-34, anel that the trial court: properly

11 admitted at tha latar trial 'tha contradictory promi.a of proof at

12 the prior trial a. "evid.nc. af fabrication elemcn.tratinq

13 conaciou.ne•• of guil~." 14. at 34.

14 I. aflrae with my ;011"9Ua. 'that, under Mc;hpn, there i. no 11K

15 U rula again.t tha adai••ion of ~ill. of particulan. Non,th.l... ,

S two of the thre. limit. that Mpllpn articulated for the u.e of prior

17 opaninq abtaanta, _ 738 P.24 at 33, weiqb. decidedly a.,ain,t

11 admit:t.:l.ftCJ the bill in our ca•••

l' Ho.t fUnd...nully, Z' do no'l: ... any "•••artion of, fact

20 !neon.i.tent with .imilar ••••rtiona in a aub••quent 'trial," JIs;'.on,
21 738 J'.2d at. 33, in" this ca... ".AD involved an •••aZ"tion at. the

22 tint: trial that ceRain doaaant.. bad no'l: ~ prepared on a

23 aeRain copyiDfJ _chine, ud a flatly contradictory dealaration at

24 t:ha ••ooncl ~ri.l 'that 'th.y had J:>••n .0 prepar.d. Hen, by contra.t,
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3

4

05

6

7

·a

9

10

11

12

the CjJQvermaen~ simply revised it. theory reqarclinq what. it could

e.tablish, in t.erms of a s.rie. of traudulent. or manipulat.ive

tran.act.ion., by int.rociucinq a\1!)aunt.ially t.ha .... evicl.nc. at the

third t.rial 'that. it. hael utiliz.d at. the .econd trial. I~ al.o .....

to m. t.hat. this rat.ionale i. an "innocent. .xplanat.ion" wi~in th.l
I

m.aninq ot t.he third MoltAn require.ent, 738 F.2d at. 33. I
I

HcKeon po.it-ed 'the.e limit.at.ion. b.cau•• "~e evid.ntiary u••,

of prior jury arqument must be circumacribed in order t.o avoid,

trenchinq upon other important polici.s." 14 at. 32. I ••e the ....

nec•••it.y reqardinq the evident.iary u.. of prior bills of

particulars, and thus discarn no rever.ible error in the di.t.rict

court'. rulinq on t.hi. i ••ue.

13 B. The Requllted In'~ruq;iQn.

14 Att.er the c;overnment. ' • rebut.t.al summat.ion, th. ciafendant..

105 ••k.4 for, and were d.nied, an instruction that. the juror. "may

, consider the .videnc. of 'the HovUlbar purcha.e. in r.achincJ [i:hair)

17 conclu.ion a. to who wa. responsible tor.th. octOb.r purchaa•• ot

11 Union carbid•• 'I This requut. re.pond.d t.o the gov.rnment. IS

11 charact.erisat.ion of the d.fense cloainq ar;umant.s premiaed upon 1:ha

20 Novemb.r t.rade. a. a ".acke.ar.en."
21 The 4efena. theory v•• 'tbat. Jeffri•• , COIapuy UDipu1a1:.ad th.

22 price of Union Carbid••t.ock on 11:11 own Wt.iat.ive, aDd for ita owr.

23 purpo••• , in bath october and ROYUlber. • •••nt.ial1y, 1:he vcwernmant

24 azvued 1n rebut.t.al that. deflllUla oounael ".. ••aJd.Dg" to clnl


